Kant, Rights, and the General Will

William Sweet

Kant’s political philosophy' is one of the lesser studied areas of his
corpus and, for some time, work on it tended to be on narrow or,
alternately, comparative themes, rather than on Kant's ‘philosophy of
right’ as such. Often, these studies focussed on Kant's strong,
retributivist view of punishment.” Sometimes, they concentrated on what
some consider an idiosyncratic aspect of Kant - idiosyncratic because
of Kant's reputation as a liberal’ - and that is his apparent rejection of
the legitimacy of resistance to political authority* (MdS 319-323). And
periodically scholars turned to Kant's political philosophy for his
analysis of freedom® — but principally because of its appearance in the
Grundiegung zur Metaphysik der Sitten [Groundwork of the Metaphysics
of Morals),® the standard introduttion to Kant's ethics.

Recently, however, interest in Kant's political thought has been more
thorough-going, and it is experiencing a renaissance.” This is plausibly
due to a number of reasons, of which one might signal three.

One reason for this renewed interest is that Kant's work bears on
continuing concern in contemporary political thought with ‘social
contract’ theory. A number of leading political philosophers in the late
20™ century claimed to have drawn explicitly on Kant (e.g., John Rawls
and Alan Gewirth*). And even though many critics have found these
approaches unconvincing, it is still important to see in what way Kant's
influence was — or was not — involved in the articulation of these views,
and whether there are resources in Kant's work that could address the
challenges to such accounts.

A second reason is that Kant’s political thought may plausibly be
said to occupy a middle place between two of the dominant traditions
in contemporary political philosophy, i.e., between individualism and
collectivism. Thus, we have, on the one hand, the view earlier traced by
Locke and developed by Spencer (and, later, by Robert Nozick and
American libertarianism)® that takes the notion of basic inalienable
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individual rights in a strong sense, and we have, on the other, a
conception of a social or common good as fundamental (which we find
in Hegel and Marx). For many, however, the Lockean approach is too
‘atomistic,” and the Hegelian approach — which sees the state as the
‘realisation of freedom’ - is too collectivistic. And so it is not surprising
that some propose that we go ‘back to Kant' — in whom we find both a
clear defense of individual autonomy and an account of the necessity of
life in community'® — in order to see whether he can provide a third
option.

Finally, Kant is a transitional thinker in the history of political
philosophy—particularly between Rousseau and Hegel. Rousseau’s claim
that human beings are defined in terms of freedom'' is taken up in
Hegel's analysis of ethical life (Sittlichkeit) in his Grundlinien der
Philosophie des Rechts [Philosophy of Right],"* but this move cannot
be fully understood without seeing how Kant reconceived Rousseau’s
emphasis on freedom in his ethics and political philosophy. Not only the
historians of political theory, but also those who seek better to understand
and assess the work of Hegel and later idealist thought, find important
insights in Kant's social and political philosophy.

In what follows I take up a question that bears on each of these three
reasons for the renewed interest in Kant, but which is particularly
concerned with the second — that is Kant's account of rights in the Die
Metaphysik der Sitten [The Metaphysics of Morals)]. Specifically, 1 sketch
out some aspects of Kant's political thought so that we may see how it
is an alternative to Lockean individualism that avoids the anti-liberal
characteristics attributed to Hegelianism and which remains within the
liberal tradition — how it reflects both a robust theory of individual
(human} rights and, at the same time, a recognition of the importance
of political community.

The influence of Locke, and particularly of his Second Treatise of
Government,"” in recent Anglo-American political thought cannot be
understated. The work of Nozick, Tibor Machan, Douglas den Uyl, and
many other libertarian thinkers,™ but also of figures such as Rawls and
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Ronald Dworkin, is clearly indebted to Locke. All attempt to
accommodate Lockean insights in their respective analyses while, at the
same time, trying to address criticisms raised against Locke’s original
formulation of them.

Few critics would deny the importance of the principles of individual
freedom and rights recognised by these authors, but many have claimed
that to insist that these principles are fundamental and incontrovertible
is incompatible with life in community. Lockean political thought has
sometimes been regarded as justifying only a minimal state—so that, as
it turns out, social life is precarious. Some authors see it as paradoxical,
permitting the existence of rights including, conceivably, a right to do
what is wrong or, at least, what is not good. And some see Lockean
accounts as resting on analyses of the person and of property that are
problematic.

Critics also challenge Lockean approaches for failing to explain
adequately the source of rights orrif such rights are claimed to be basic
and sui generis—for not being able to provide a clear statement of what
rights a person has and how far they extend. Some argue as well that
Locke does not deal plausibly with the issue of what gives a right (as a
moral right) its sanction. And many see Lockean theory as running into
difficulties in explaining the relation of the state to these rights.

But despite these difficulties with Locke or Lockean approaches,
critics are also concerned that an alternative view— in which there is a
focus on a common good or a priority of the community (as expressed,
for example, in the notion of social or group rights) that trumps the rights
of individuals — would entail that freedoms and rights cease to have a
substantial role altogether. Is a Kantian account that recognises the
fundamental importance of human freedom and the necessity of life in
the state a viable liberal alternative to Locke?

II

In the first part of his Metaphysik der Sitten, the Metaphysische
Anfangsgriinde der Rechtslehre [The Metaphysical First Principles of
the Doctrine of Right] (1797), Kant advances a detailed account of
right."*
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Kant writes there of the existence of an innate right, possessed by
all human beings. This right, and the rights that follow from it, have a
legal capacity, weight, or power, i.e., ultimately have the character of a
legal right. But, from the start it is clear that these rights—whatever they
are—also have a fundamental moral character; Kant's ‘Recht’ means
‘right’ in both (English language) senses of the term.

Right, including innate right, has a legal character. The innate right
to freedom is constitutive of the basic framework of law (in the sense
of Rechr or ius) for, without freedom, there would be little sense to the
existence of law. Moreover, for Kant, the aim of law is the preservation
of freedom-i.e., of free will- and the exercise of practical reason. And
(as we shall see) many rights depend for their articulation or for their
assurance on an order of law,

But right also carries with it the sense of ‘moral rightness'—e.g., it
concerns “the right principles of law"'®— because it is based on an a
priori principle of practical reasap (cf MdS 224)." It also applies to all
rational beings. So, while the spheres of the moral and the legal are
distinct, ‘right’ normally has a moral and a legal character.

Kant's view has frequently been seen to have similarities with
classical natural law theory®-and it has been challenged as taking for
granted that there is no ‘is/ought gap.’ Has Kant simply missed the force
of Hume's-and, before him, Locke’s—critique? No, I cannot discuss this
at length here, but consider just one point: Kant would note that the law
depends on a notion of the ‘person’ which is fundamentally a moral
notion. And, after all, it is usually the absence of the attributes of moral
personhood that precludes one from having legal responsibility. Kant
writes “moral personality is nothing but the freedom of a rational being
under moral laws” (MdS 223, Ladd trans., p. 24)." So Kant has an
anthropology of moral personality that provides at least some reason to
doubt the incommensurability of ‘is’ and ‘ought.’

What is the source of this innate right? Clearly, for Kant the source
of such a right is the human person. Still, one may ask what is it about
the human person that gives rise to rights. This is a somewhat complex
issue, and there is a good deal of debate on this point. Briefly, on one
account, the source of right is personhood (understood as a moral
category)-i.e., moral personhood. In this sense, it is because persons are
rational and free, and have the capacity (as autonomous beings) to
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operate within the limits of reason, that rights are ascribed to them. On
another account (such as that of Jeffrie Murphy®), it is the fact or power
of being able to choose or will — to exercise die Willkiir —that is the basis
for right. Murphy argues that it is ‘free Willkiir'—=what he defines as
“freedom of choice or the spontaneous self-activity of persons"*' —and
not free Wille that is the source of human dignity and its value. For
otherwise, Murphy holds, there is circularity in Kant's account of
morality® —that only those who have moral personality have dignity and,
therefore, rights.® We should note, however, that Kant clearly says that

“we know our own freedom (from which all moral law and hence
all rights and duties are derived) only through 1hc moral imperative,
which is a proposition commanding duties” (Md5 239, Ladd
trans., p. 45),

and Murphy allows that his approach is an attempt to provide a
consistent Kantian theory, not simply to exposit Kant's own view.

Nevertheless, it is clear that the source of right is not simply
something about individuals as such, and in isolation from other persons.
Kant notes that right requires that

“an acknowledgement of being reciprocally bound to everyone else
to [exercise] a similar and equal restraint with respect to what is
theirs” (MdS 255, Ladd trans., p. 64).

And so the source of right involves a relation to others as well. (This
relation to others is important, for-as we shall see below—it allows Kant
to justify recourse to coercion when a right is violated, and to claim that
the “use of coercion ... is necessarily consistent with everyone's
freedom™* (MdS 232, Ladd trans., p. 36; cf MdS 237).** While the
limitation of individual rights and the justification of punishment (i.e.,
coercion) by the state is found throughout the liberal tradition, Kant's
approach is distinctive here.)

The notion of innate or natural rights is commonly associated with
the notion of a state of nature; it appears in a number of key modern
thinkers, such as Hobbes, Locke, and Rousseau,” and it is no surprise
that we find it in Kant as well. Still, what appeals to states of nature are
supposed to achieve is often not clear. Is the state of nature a {quasi)
historical state of affairs? Is it a theoretical construct that proposes to
explain the relation of individual rights to civil society? Is it a heuristic
principle that provides a basis for establishing (racif) consent to public
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authority? This issue is significant because reference to a state of nature
has tended to reinforce the idea of a priority of the individual over the
community and of individual rights over group rights or over a common
good.

Kant describes the state of nature as a “state of society” in which
“each will have his own right to do what seems just and good to him”
(MdS 312, Ladd trans., p. 76).* It is not “a condition of injustice" or
chaos—for “Even in a state of nature there can be legitimate societies
(for example, conjugal, paternal, domestic groups in general, and many
others)” (MdS 306, Ladd trans., p. 70)-though it is “a state of society
in which justice is absent” (MdS 312, Ladd trans., p. 76). The original
condition, then, is not at all as Hobbes sees it. Moreover, while Kant
speaks of people choosing to leave this ‘state’ through an original
contract into civil society, he allows that they may also rightly be
compelled to leave.® And further, on Kant's view (as in Rousseau), there
15 no loss of rights in this transition to civil society, for

“all the people give up their external freedom in order to take it
back immediately as members of a commonwealth, that iisn. the
people regarded as the state™ (MdS 315, Ladd trans., p. 80 ).

Consequently, while Kant does employ the notions of a state of
nature and a social contract, neither is in fact crucial to Kant's account.
The state of nature is more of a regulative idea. And how the existence
of innate rights fits with organised social life is explained by Kant in a
way quite different from his predecessors in the liberal tradition, using
a very different ‘mechanism.’

Thus, given our nature as free beings who have an understanding
of law and the capacity to be moral law makers— but also as beings who
are members of a community and can be subject to law—we have rights.
As beings having moral personality, we are beings with dignity. But it
is because of the way in which rights arise and are ascribed that Kant is
well-prepared to address the question of the relation of rights to the state—
and he does so in a way that is quite distinct from earlier liberal theories.

I

What rights do human persons have? Kant distinguishes between
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“innate |angeborne] rights” and “acquired [erworbene] rights”; the latter
(unlike the former) requires a juridical act (MdS 237, Ladd. trans., p.
43)."" But there is, Kant writes, strictly speaking only one innate right—
the right to freedom or liberty (MdS 237). This is “the one sole and
original right belonging to every human being by virtue of his humanity
(MdS 237, Ladd trans., p. 44).7% (It is fundamental also because it
essentially involves the condition for all social life under a condition of
security— i.e., peace.”)

Kant's identification of a right to freedom as an ‘innate” right is
explained by its indispensability to human moral personhood; without
it, it would be impossible to live a life in which one could be
autonomous. To have duties, a being must be (and must see itself as)
free, be capable of knowledge of the principle of morality (i.e., the
categorical imperative), and have the rights necessary to act as an
autonomous moral being.

The model of a right is that of a property right. It is something one
not only has but owns, and Kant,refers to rights in such terms: (e.g.,
what is ‘one’s own,” etc.) (cf. MdS 237; cf MdS 247ff)—for example,
“my freedom” is what is “internally mine.”* But what exactly this means
is unclear,

In general, Kant says that “the relation of having something ... as
one’s own [property] consists of a purely de jure union of the Will of
the subject with that object.” (MdS 254, Ladd trans., p. 62). But property
in oneself is clearly different from property in external things. For, to
begin with, one's freedom gua freedom of the will [Willkiir] is not
something that one could be said to acquire, as one acquires “something
external” (MdS 240). Nor is there any ‘law’ (in a formal sense) from
which such ‘property’ derives. One could say, perhaps, that one's
property in oneself is a *product’ of the recognition of what it means to
be free—i.e., it is a conceptual or logical feature of what it is to be a being
having the capacity for free, rational, and autonomous action. So the
conditions for the ‘acquisition’ of innate right make it a very unusual
kind of property indeed.*

In its broadest sense, the right to freedom is a right to (negative)
freedom™ -i.¢., “independence from being constrained by another’s will”
(Md5 237, cf. Ladd trans., pp. 43-44). But while this is the only innate
right, Kant says that there are two principles that follow directly from
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this: “innate equality” (MdS 237, Ladd trans., p. 44)-where one cannot
be held to do more for others than one could reciprocally bind others to
do — and the right to be one’s own “master” (MdS 238)-where one has
the liberty “to do anything to others that does not in itself detract from
what is theirs” (MdS 238, Ladd trans., p. 44). So one’s right to freedom
contains within it a right to freedom from violence.” (There are two
other principles which appear to follow from (or are “based on”) this
innate right: equity in treatment (MdS 233-4) and authorization to use
coercion to protect one's rights (MdS 235)-which includes the so-called
right of necessity to take the life of another, when one’s own life is in
danger (MdS 235-6). All this is bound up in the “System of natural Law"™
[Naturrecht] (MdS 238).

Of course, as noted earlier, for Kant a right to be free from violence
does not entail a freedom from coercion (which can be resorted to when
one threatens or violates the rights of another). Neither does innate
equality or a right to equity in treatment entail a right to equality in
possessions or results. Neverthgless, as we shall see, Kant understands
liberty in a substantive sense (i.e., as involving policies that have as their
goal public welfare and not just the capacity to choose freely).

One’s innate right, and what follows from it, then, are not without
limits; indeed, there are several ways in which we may speak of limits
on rights. For example, they are limited by our (perfect) duties to
ourselves and others (¢f MdS 240 and MdS 389-90). The perfect duty
to the humanity in us would clearly limit any so called right to do with
one’s body as one chooses. Or, again, one’s innate right is limited by
the like right of others to freedom and to equity in treatment. Or, yet
again, a right can be limited so far as it violates or threatens peace, given
that peace is the ultimate purpose of law.*

In general, then, while the innate right to freedom and the principles
that follow from it are fundamental, we can be said to have a right to
freedom only so long as it is lawful. One’s innate or inherent right is
not a right to do as one wishes or wills as such, but is a right to lawful
liberty-a liberty that takes account of the right to freedom of others and
that reflects one's own (rational) will.

These initial remarks concerning rights are far from complete. For
example, to this point in the MdS there is no explanation of how such
rights are binding-at least, any more binding than any moral prohibition
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might be. Moreover, not all the rights that human beings have are innate
or inherent; as noted above, there are what Kant calls “acquired rights”
[erworbene Recht (MdS 237)]. (We may see these as including both
general rights such as a right to acquire property as well as particular
rights — e.g., the right to a specific piece of property in the appropriale
circumstances.) 5o, while human beings do have certain rights inherently
or in a way derived from the one innate or inherent right, Kant recognises
that, apart from the state (i.e., in a state of nature with its minimal
societies and ‘private law,” but without juridical structure), most if not
all rights are neither guaranteed nor even recognised. Outside of the state,
all we have is a “wild lawless liberty.”™ Indeed, in such a condition,
‘rights’ or principles (as Hegel would later suggest) are purely formal
and have no weight or content. But Kant anticipates such concerns and
s0 his discussion turns to rights in the context of (what he calls) “public
law”- “das éffentliche Recht.”

IV

On Kant’s view, an account of rights — not only the acquired but
also the innate — is incomplete unless we introduce the state. The state
is involved in one’s acquired rights—as signalled above, these rights
require a juridical act— though it does not necessarily grant them. But
the state is also involved in one's innate rights.

The ‘state,” for Kant does not mean ‘government’ and certainly not
the legislature, executive, and judiciary of the day. The state is simply
“a union of a multitude of men under laws of justice [or right]” (MdS
313, see Ladd trans., p. 77). S0 while Kant, like other liberal theorists,
presents the state as being broadly representative (see MdS § 46, 314-
5; § 52, MdS 340; MdS 367), not everyone need have an “active” status
in it (for example, the right to vote), nor need it be democratic.* There
is an element of consent involved in the criteria for the legitimacy of
the state—but the character of this ‘consent’ ‘fits’ with the notion of
rational choice and, as noted below, it is rather different from earlier
liberal views,

How exactly is the state involved in rights? Perhaps the first and
most obvious reason for the existence of the state is that all rights-
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including the right to freedom-require security (or peace) to enjoy them,
and so there must be a political order. In fact (as noted in section II
above), given the right to freedom, Kant holds that once we find
ourselves in sustained contact with others, we have the (moral) right to
establish a state as well as a {(moral) right to demand that others who
have some relationship to us—conjugal, paternal, domestic, and so on-
join.** There is, in short, not only a need for, but a fundamental right
to, the existence of the state.

A second way in which the state is required for rights is that it is
needed to articulate the conditions for rights and to secure rights.* For,
beyond the simple existence of free will in a rational being capable of
autonomous action (which shows that the necessary condition for the
existence of the innate right to freedom has been satisfied), individuals
cannot be certain that their assessment of the circumstances in which
they live is correct, and allows for the legitimate exercise of these rights
(i.e., know that this exercise is taking place within the proper limits of
their rights). For Kant, where there is no political authority or law there
is no justice—the state of nature is a state “devoid of justice [status
iniustia vacuus]” where acquisition is only provisional (MdS 312, Gregor
trans., p. 124). And so, political authority secures the rights that exist
provisionally in a state of nature. It also addresses the concern that there
is “no competent judge” (MdS 312) in a state of nature to adjudicate
among conflicting claims to rights.¥ Thus, the state provides legal order
- it adjudicates among claims to, and protects, rights in law. But there
is a moral dimension to the role of the state here, as well. Mulholland
argues, for example, that the “intelligible” or “rational” possession of
something external to a person is not simply a legally recognised relation
of a person to an object, but

“a relation of a person 1o persons, all of whom are bound with
regard to the use of the thing, by the will of the first person” (cf
MdS 268) through moral laws which determine obligations — and
that Lhat;‘kind of [rational] possession assumes a political/legal
system.”

For example, pace Locke, it is not enough to labour on something
to establish a right to it" (see MdS 262-263). There must be, inter alii,
a prier recognition that one is capable of such acquisition, that one has
the right to start to labour on it, that what one does is labour, and so on.
All this requires a (social) recognition.
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Nevertheless, and to repeat what was noted earlier, in saying that
the state articulates the conditions for, and “secures,” rights, it does not
follow — nor would Kant hold that — the state “creates’ all acquired rights.

A third reason for claiming that the state 1s necessary to rights is
that it is implied by and also reflects law: by ‘law’ here, Kant means
‘justice’~the a priori principles of practical reason. 5o, for example, as
we have seen, Kant writes that “a state is a union of a multitude of men
under laws of justice [or right]” (MdS 313). Or again, the idea of the
state “provides an internal guide and standard for every actual union of
men in a commonwealth” (MdS 313, Ladd trans., p. 77). Because the
state is required by and represents the law (i.e., justice) and thereby the
rights of others, there is a duty to obey it. And since without law there
i5 no freedom or liberty, the state is implicated in the conditions for one’s
innate right so far as that right is a right to lawful liberty. In shost, the
state is necessary to ensure the moral and legal respect of the law that
is itself necessary for rights.

The importance, value and, igdeed, necessity of the state are
characteristics of virtually all liberal thought. But unlike most other
liberal theories, because the state is bound up with the rational possession
of acquired rights, with identifying the conditions for and limits of rights,
and with securing rights, Kant holds that there can be no right against
it. It is because of this relation of rights to the state that Kant rejects
the possibility of a right to challenge or resist the state.

Finally, the state is involved in rights so far as it is necessary to
confirm both the moral legitimacy of one’s own freedom and the moral
obligation to respect the freedom of others. The state provides a basis
for the respect of others because of Kant’s understanding of the nature
of freedom itself. Kant writes:

“if a certain exercise of freedom is wsell a hindrance of the freedom
that is according to universal laws, it is wrong; and the compulsion
of constraint which is opposed 1o it is right, as being a hindering
of a hindrance of freedom, and as being in accord with the freedom
which exists in accordance with universal laws. Hence, according
to the logical principle of contradiction, all right 1s aceompanied
with an implied title or warrant to bring compulsion to bear on any
one who may violate it in fact.” {MdS 231, Gregor trans., p. 57}

But for Kant, while only that coercion that protects freedom is
Justified, this restriction of freedom in the name of freedom is not based
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simply on the nature of others; it applies just as much to oneself. Indeed,
as in Rousseau, there is also the possibility of being forced to be free
(cf Rousseau, I, 7).%

Kant's account of the state in relation to rights, freedom, and law
is, understandably, a controversial one, and the preceding arguments only
sketch out briefly the grounds that underlie it. But the basis for this
account - for Kant’s view of the legitimacy of the state and law in
general, and (by extension) for his theory of rights—also involves a more
fundamental principle. This is will. ’

What does Kant mean by ‘will’ when he writes of the legitimacy of
the state and law?

Earlier thinkers, such as Hobbes and Locke, were suspicious of the
scholastic understanding of the will {which presented it as a rational
faculty of an immaterial soul); indeed, Hobbes challenged the existence
of such a faculty overall.” Nevertheless, we can certainly speak of a
process in persons which involves deliberation about different courses
of action, and the decision or assent given to one of them — and for these
earlier thinkers, the existence of an assent or consent to entering society
through the mechanism of a (real or tacit/implied) pact or contract was
essential to its legitimacy. Now as we have seen, while the state can be
‘justified” by a ‘contract,” Kant does not put any significant emphasis
on a contractual basis for society. Yet the notion nf will is extremely
important.

By ‘will," in the context of Kant's account of the state and rights,
Kant does not refer only to one's free choice (i.e., Willkiir) or to an
individual will (Wille), but also to a “general” will, Indeed, it is on such
a “united” or general will that Kant draws when he writes of the source
of political legitimacy, of the possibility of possession of external objects
(and perhaps more) — and, by extension, any acquired right.

What is this general will? Kant calls this “der allgemeine
Volkswille”~the “united Will of the people” (MdS 338, Ladd trans., p.
109).* This “collective, or universal (common), and powerful Will”
(MdS 256, Ladd trans., pp. 65)* is the means by which “each decides
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the same for all and all decide the same for each™ (MdS 314, Ladd trans.,
p. 78), i.e., it is the legislative authority in the state. Moreover, Kant
says that it is

“a will that is united a priorni (i.e., only through the union of the
choice [or will] of all who can come into practical relations with
one another) and that commands absolutely™ (MdS 263, see Gregor
trans., p. 84}

It is general in origin, in scope, in form and in object.” It is, in this
sense, a general will,

Obviously, this notion reflects Rousseau’s notion of the general will
or “volonté générale,”*? and it has a role that is roughly analogous to
that which it has in Rousseau’s political thought — though with some
important differences. For Kant, the general will is essential to many of
the same issues — and specifically to rights, And we can see how it is
fundamental to rights in at least three ways: firsf, to an account of
property and the obligation to respect it; second, to the nature and
legitimacy of the state that secures rights; and third, to the legal and
moral character of rights themselves.

First, then, because for Kant the “Idea of a general legislative will”
[allgemein gesetzgebende Wille] is a necessary condition for any
Juridical state of affairs (MdS 306, Ladd trans., p. 69), this “collective
will” has as its function “the first and original foundation of any public
contract whatsoever” (MdS 342, Ladd trans., p. 114)-it is necessary for
property (MdS 250). For property (in an external object)-and hence the
right to property — come into existence only through a process of
recognition and law. Kant says, for example, that the general will must
be present for even original possession; that

“the possessor bases his act [of private will] on [the concept of]
an innate common possession of the em;t‘h’s surface and on the a
priori Ecncr&l Will corresponding to it™" (MdS 250, Ladd trans.,
p. 57).

The general will must be present for both the general right (to
acquire) property, as well as the existence of the right to acquire a
specific piece of property; it is the source of the (legal) security for-—
and the (moral) obligation to respect—rights to property. For us even to
be aware of an acquired right, we must be in a condition in which there
is a general will. Kant writes that only such a will “can provide the
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guarantee [for rights] required” (MdS 256, Ladd trans., p. 65). But it is
also the source of obligation; appropriation is

“the act of a general will (in Idea) giving an external law through
which everyone is bound to agree with my choice™ (MdS 258,
Gregor trans., p. 81}

Second, this general will is essential to the Idea of the state-i.e.,
that authority which secures rights. Kant writes that “Will unites them
[i.e., a multitude of men]” (MdS 311, Ladd trans., p. 75). It is through
this general will that we can speak of the possibility of relations with
others, and Susan Shell rightly notes both that this is a “rational
connection between finite wills” and that it is “a connection that
resembles what Hegel will later call recognition.”™ It is, therefore, this
will — the general or united will - that is the unifying principle of the
state. But this general will also legitimates the state and its use of force:
for Kant, “lawful force is found only in the general Will” (MdS 257,
Ladd trans., p. 66). The state, then, is a product of rational and general
will-and thus it is a product of Justice, not merely desire (as in Hobbes)
or utility. And the general will is necessary for the government of the
state; it is manifest in the “general legislative will of the people” (MdS
320, Gregor trans., p. 96).

Third, the general will is necessary for rights. As we have seen, it
is through the mechanism of the state — which is founded on this general
will — that such rights can be officially recognised, adjudicated (if
necessary), and secured or enforced. We have also seen above that the
general will makes possible property and possession—for they depend on
civil society that “can only be founded on a law of the common Will”
(MdS 257, Ladd trans., p. 66). But perhaps most importantly, even to
be aware of an acquired right and of having a title to it, we must be in
relation with others, and we must be aware of a law governing our
relation with them (e.g., whether this is my father, my family, my
household, and so on [see MdS 307])-this, too, requires a general will.
Thus, even the existence of individual rights depends on this will.

The general will, then, involves a union of wills, {presumably) based
on a reciprocal recognition, and existing in law; the general will is
nothing other than this union. And this explains why the general will
requires the slate - it needs to be maintained continually, Kant writes,
and it is for this reason that it has “united itself into a society” (MdS
326, see Ladd trans., p. 93).
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To these three ways in which the general will is necessary for the
existence of rights, we should add a fourth— that the general will is
necessary to freedom. It is required as an element, not merely in securing
external freedom, but also in providing for a richer account of freedom-
or, better, a transformation of freedom in a way that earlier liberals often
had great difficulty to explain.® What the general will does is take
freedom in the sense of Willkiir or freedom of choice and action fe.g.,
physical freedom), and reconstitute it as a freedom that has both moral
and legal weight (i.e., Wille) through a process of rational recognition
and through law as a set of principles of a priori practical reason.

Freedom, Kant would argue, is not diminished by this general will.
As we have seen in the discussion of the state of nature in section II
above, Kant notes that with

“the original contract, all ... give up their external freedom in order
to take it back again immediately as members of a commonwealth,
that is, the people regarded as the state™ (MdS 315-6, Ladd trans.,
p. B0 :

and so there is no loss or sacrifice of freedom. And Kant also recognises
that some of one’s aclions, while an expression of Willkiir, are not
expressions of one’s freedom but merely of one’s physical power and,
therefore, can be limited without explicit consent. And not only is there
no logical incompatibility between freedom and restriction, but
restriction. may serve as a mgans to achieve a more concrete freedom:
Kant writes that the state — because of its relation to the general will of
the people - requires benevolence and support of the indigent. He argues,
for example, that because the existence of persons with property

“depends on the act of subjecting themselves to the commonwealth
for the protection and care required in order to stay alive, they have
bound themselves to contribute to the support of their fellow
citizens, and this is the ground for the state’s right to require them
to do so” (MdS5 326, Ladd trans., p. 93).

Yet while influenced by Rousseau, there are several differences in
Kant’s account of the general will - differences that indicate significant
change from Rousseau’s account. First, while the state that is legitimated
by the general will is “a union proceeding from the common interest,”
Kant does not presuppose the existence of a common good. As Susan
Shell remarks, Kant’s approach does not entail identifying self-interest
with the interest of the collective ® Second, by emphasizing that the
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general will is not an empirical will but a rational will that can be a
priori, Kant avoids some of the problems that arise in Rousseau’s account
where the general will appears to collapse into the will of all.* And,
third, there is no sense that Kant’s general will is the will qua ‘voluntas’
of any thing (which has often been a criticism of accounts of the general
will® ),

Kant’s general will is not some hypostasized entity, but neither is it
merely a turn of phrase or a fiction. Moreover, Kant's analysis of the
general will sets the stage for developments of the notion that are
fundamental to later accounts of political obligation and rights. For
example, Hegel adopts terms similar to those used by Kant in describing
the basis of political obligation. So while Hegel, in the Philosophy of
Right, rejects Rousseau’s notion of a general will (what he calls “der
gemeinschaftliche Wille™), he does acknowledge something that he refers
to, alternately, as “the absolute Will” (§ 301), “the substantial Will" [der
substantielle Wille] (§ 258), and the “universal Will” [der allgemeine
Wille] and Reason — the will “in itself and for itself” [der an und fiir
sich seiende Wille, die Vernunff] (§§ 258 and 301). And similarly, while
later philosophers, such as the British idealist Bernard Bosanquet, adopt
Rousseau’s term ‘general will," the account they give of this ‘will’ — and
of freedom as the ‘hindrance of hindrances' — is clearly indebted to
Kant.®

VI

This is not to say that Kant’s account is free from challenge. Murphy
and Mulholland point to certain key ambiguities or confusions (e.g.,
concerning the nature of acquired right and the distinction between Wille
and Willkiir) in Kant's account— though both also note how these issues
can be addressed. One might also well argue that there cannot be a
consistent account of a general will without there being something that
the general will wills and in terms of which murtual recognition in society
is possible—i.e., a common good. And, as Hegel later noted, the account
of ethical life and, particularly, of the nature of the state and its actions
that we find in Kant, are given only briefly. Finally, as just noted, the
general will itself has been a consistent target of criticism, and some
suggest that its role in Kant's ‘republican’ theory leads him to setting
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too high a standard for active participation for there to be any genuine
democracy.®

Nevertheless, Kant's account reflects a robust theory of human
rights. It is an account that involves a conception of practical reason and
law, and so avoids the paradox of permitting a right to do wrong. It also
provides an explanation of the limits of rights, and of how rights can be
effective and have an appropriate moral and legal sanction. And, finally,
Kant has a clear theory of the role of law and political authority that
provides us with a more plausible description of the relation of rights
to the state, and of how the state is both conditioned by, and yet
contributes to, the existence of rights,

Kant’s account is also able to provide a more complete justification
for the necessity of life in community. It provides a ‘thicker’ explanation
of the legitimacy of property and a ‘thicker’ theory of the person than
in earlier liberal views (e.g., Locke), and reminds us of the central place
of recognition in property, in the constitution of the individual will, and
in rights. Kant also shows that an_adequate theory of the state includes
a recognition of the necessity of providing for public welfare, and that
it does not legitimate only the minimal state envisaged in some liberal
theories. And, though it is not contract-based, Kant's political theory
revises and reinterprets the role of consent-as a rational rather than as
an explicit or an empirical process.

It is also worth noting that, in Kant’s political philosophy, we have
a new approach to natural law theory. It is not natural law theory as the
scholastic philosophers would have understood it, and it is clearly a shift
from how Locke presents ‘natural law.’ It is, rather, close to what T.H.
Green later called ‘ius naturale’ — “a system of correlative rights and
obligations, actually enforced or that should be enforced by law.”* (And,
interestingly, Green's formulation of this understanding of natural law
followed lectures he had given on Kant's moral theory in Oxford in 1879,
and many of the themes in his Lectures on the Principles of Political
Obligation are not Hegelian, but Kantian, and more like the MdS than
the Philosophy of Right.) There is, then, a case to be made for claiming
that natural law theory can be quite consistent with liberalism.

In short, with Kant's account of right, we are led to some non-
individualist conclusions while still remaining in the liberal tradition.
Kant's political philosophy anticipates elements of the Hegelian critique
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of contract theories without embracing decidedly collectivist conclusions.
Understanding Kant in this way also helps to address charges made
concerning some later accounts of rights, such as those found in Green
and Bosanguet — that there are tensions in their moral and political
theories to the extent that they follow a Kantian view of the individual
moral agent while, at the same time, adopt a teleological (Hegelian)
account of the importance of a common good.* Arguably, the distinction
between individualist theories that focus on the individual will, and
theories that focus on a general will, is much less than some critics (e.g.,
W.H. Walsh) affirm.

VIl

It is no surprise that Kant's political philosophy is experiencing a
renaissance and, as philosophers look for alternatives to classical liberal
individualisms and more modern ‘communitarian’ or collectivist views,
it clearly provides some useful resources.

I have argued here that Kant’s political philosophy contains a strong
and sustained account of human rights, but that it also provides a lengthy
argument defending the importance— and necessity—of life in political
community. Rights are rooted in something about the human person- in
particular, the individual will. Yet for rights to be coherent and
meaningful, we need the state. And to get a justification of the state and
of rights — not just of negative rights, but of all rights to the removal of
*hindrances to hindrances of freedom’'— we need the general will.

It 1s becanse of his development of the notions of freedom and will
that we can see how Kant is a transitional figure between Rousseau and
Hegel. And it is because of his ability to develop this notion of the
general will in a way that shows the need for the state while, at the same
time, recognising the value of human autonomy and the individual will
that we see Kant's position as occupying a middle place between
Lockean individualism and putative Hegelian collectivism. Kant's
understanding of the nature and role of consent and will in establishing
political legitimacy—without having to refer ultimately to naive social
contract theories—may prove to be a useful guide in grounding a coherent
account of the function of law in the political community, but also of
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the nature and source of rights.
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