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F the manner in which the 59th (Amendment) Bill
rom of 1988 was presented in both the Rajya Sabha and the l.ok

Sabha it would appear as if the issues involved were very minor. In fact the
manner of presentation seeks to distract from the grave implications of the 59th
amendment. It is not as if slight changes are being brought about to clarify the
basic aim of the constitutioin or to remove lacuna therein. This amendment
takes away, among other rights, the fundamental right to life. Such an outrage
has never been attempted before, not even during Mrs. Indira Gandhi
emergency regime.

The object of the 59th Amendment Bill is to impose Emergency in Punjab.
The ostensible reason given is the need to crush terrorism in that state and to
bring it back under popular rule. But let us first examine the provisions of the
amendment for these will reveal certain currents that go against the stated
objectives of the bill.

By invoking Article 352 of the constitution the government seeks to impose
Emergency in Punjab but not without the following, very significant,
modificatins:

Earlier the President could proclaim emergency only when the security of
India was threatened by war, or by external aggression or by armed rebeilion. It
is significant to mention in this connection that the Janata Party had, under
strong popular pressure, brought in the 44th Amendment which disallowed the
proclamation of Emergency on grounds of “internal disturbance”. This was
done to safeguard democratic institutions irrthe country from being usurped by
authoritarian tendencies. Not surprisingly the currnet 59th Amendment seeks
to reinstate the phrase “internal disturbance”, along with war and armed
rebellion, as valid grounds for declaring Emergency.

Let it be noted that when the Janata Party removed this provision it was in
order to redeem an electoral pledge. But the reinstatement of the criterion of
“internal disturbance™ by Rajiv Gandhi’s government is not accompanied by
any pointed public approbation and approval. This asymmetry is worth bearing
in mind.

The 59th Amendment also seeks to modify Article 359 inasmuch as that
Article heretofore guaranteed that the rights given under Article 20 and 21 could(
not be suspended even under Emergency. Article 20 is in respect of conviction of
offences, and the all important Article 21 deals with the “Protection of Life and
personal Liberty”. This government, through the 59th Amendment, seeks to
-impose Emergency in Punjab whereby only Article 20 remains inviolable but
not Article 2] nor any other fundamental right.




In other words with this amendment in Punjab this government no longer

guarantees the right of Life. Never has this been attempted befgre, not even

.. during the National Emergency of 1975. In addition this biack bill also amends

‘the modalities for extending the maximum period under Emergency have also

been modified so as to “facilitate” the extension of the Proclamation upto three

. years without it being brought to the Parliament or without the matter being
. referred to the Election Commission.

By virtue of the Congress party’s two third majority in Parhament the duties
"of the parliament'itself are being diluted and all this to “f; ac1htate” {(to use Buta
Singh’s vocabulary) Emergency rule, < i

There are thus three basic issues that confront thc citizens of lhe country with
respect to the 59th Amendment Bill.

(i)  The reintroduction of the phrase “imernal disturbance” to justify
‘the proclamation of Emergency.

{ii)  The suspension of the right to Life (Arncle 21) with all the other

- fundamental rights in Part IIl of our constitiition (with the

cxcepuon of Article 20).

(ili) The measures taken to “facilitate” the extension of the duration of
Presidential rule by rendering Parliament and other constitutional
structures ineffectual.

INTERNAL DISTURBANCE

Unlike external aggression, war and armed rebellion, the term “internal
aggression™is one that is not amenable to objective clarification. It is probably
for thisreason that the Janata Party revoked it and the people of India endorsed
this reveeatin. In a democracy there will always be internal dissension and
disturbance. One could very well have said that after Morarji Desai’s
resignation the nation was internally disturbed to a very large extent. Even so
such political dissensions and “disturbances™ hardly constitute grounds to
dissoive basic political rights and the structure of popular governance. Do
disturbances become significant as “internal disturbances™ only when the writ of
the Centre is chailenged determinedly at the national or state levels? If the
criterion of internal disturbance is to be applied wilfully then Emergency can be
imposed in any part of the country - in Bihar, in Karnataka, in U.P., and even in
the Capital. This means that the Whole country can be placed under emergency
under the capricious criterion of “internal disturbance”.

The very artlessness of the phrase is what makes it so dangerous to the citizen .
of India. The manner in which this was presented to the Parliament was as if it
were an innocuous detail - one that had been added to the provision as an after
thought.

THE SUSPENSION OF THE RIGHT TO LIFE : ‘ARTICLE 21"

By this amendment all the fundamental rights of the people of Punjab except
article 20, stand suspended. This included Article 21, which Protects the right to
life, and Article 19 which guarantees the freedom of speech. In other words a
person may be shot dead, or his property destroyed, or confiscated without right
of recourse to due process of law in Punjab. The retention of the lone Article 20,
of Part 111 of the Constitution, is an insult to the intelligence of the people of
India. This article merely states that no person shall be convicted for any offence
except for Violation of law in force at theuime. But if the law itself is a play thing
and can be changed at will, then Article 20 becomes practically impotent.

In addition, the rights under Article 19 will also remain suspended vis-a-vis
Punjab. That means, the rights of freedom of speech and expression to assemble
peacefuly without arms. and to form associations, or unions, to practise any
profession. or to carry on a profession, or trade, or business, will remain
suspended. This means that we will be discriminating within this country,
between second class citizens and first class citizens. Those outside Punjab will
still remain first class citizens, as along as Emergency is not proclaimed all over
India which, in any event, can be proclaimed at any time on the plea of “internal
disturbance.”



The situation is, therefore, critical. There are sufficient number of draconian
egislations like ESMA, NSA and Terrorist Activities Act to suppress ordinary

internal disturbance. But it is obvious that inspite of the use of all these laws,
internal disturbance in Punjab could not be contained. The problem of Punjab
is socio-economic and political and this problem can not be solved with the
force of arms. Individual terrorism, group terrorism, and State terrorism will all
get intensified and if there is a mass massacre like Nellie Massacre in Assam,
nobody will be the wiser because no news will infiltrate from Punjab.

The only redeeming feature is that this Act can be challenged because of the
precedence set by the Keshvanand Bharati’s case where 13 Judges declared that
the basic features of the Constitution cannot be amended or repealed even by
Parliament. Article 21 is a basic feature of the Constitution and if this Act is
challenged in the Supreme Court, it will, in all probability, to be struck down on
the ground that such basic featupas Article 21 cannot be taken away, even by
Parliament .

DILUTING THE PARLIAMENT

The recourse taken in the 59th Amendment to “facilitate” the prolongation of
the Emergency in Punjab to three years without bringing the matter up in
Parliament after a year, demonstrates the cynicism with which this government
treat the Parliament and other democratic institutions. Article 356 (Clause 5
states that the Emergency Proclamation can only be extended beyond the
period of a year after a review by the ‘Parliament and by the election
commission. By the 48th Amendment Act, 1984, the government however
extended the period from one to two years with respect to Punjab. This, the 59th
Amendment, goes further. It not only extends it to three years, if necessary, but
suspends clause 5 of Article 356 altogether with respect to Punjab. This clause
(Clause 5, Article 356) was designed primarily to help the Parliament and the
Election Commission to play their watch dog.role by requiring these bodies to

“review the situation after the Emergency Proclamation had been in force for a
year. As this clause ceases to apply any longer, with the 59th Amendment, with
respect to Punjab, it indeed “faciliti¢s” upwarranted extensions of the
Emergency provisions. Unencumbered by popular review or pressure one
would not be surprised then if the maximum period is later extended beyond
threg years, and if the whole country is brought under Emergency Rule.




SET BACK TO HUMAN RIGHTS:

It is important that the citizen of India become aware of the consequences of
the 59th Amendment, and of the ways in which this Bill seeks to undermine
basic human and democratic rights given to us in our constitution. In particular,
one must pay attention to the fact that all the advances made so far by the people
of India to enlarge the scope of the fundamental rights and, to make them
inviolable, stand nullified today. The momentous Keshavnand Bharati case
which ruled that fundamental rights cannot be amended away, or the more
recent judgement, such as the one which clarifies that the right to life
intrinsically implies the right to life which dignity (F.C. MULLIN Vs,
ADMINISTRATOR, UNION TERRITORY OF INDIA, 1981), have all
received crushing set backs. Any amendment that takes away your right to life
under the unspecified pretext of tackling “internal disturbance™ deserves to be

*challenged by the people of India. Unless voices of protest are raised from all
quarters the clock will be irrevocably turned back.

PUNJAB: POLITICAL AND NOT LAW AND ORDER PROBLEM

In all Punjab has been the victim of 22 Acts. Unfortunetely the passage of
each Act has brought about further deterioration in the law and order and
political climete of the state. If the “therapy” has had such strong contra
indications surely the remedy cannot be to administer the same medicine in
larger doses; which is precisely what this 59th Amendment sets out to do. The
fact that even the recent imposition of President Rule in Punjab has led to a
sharp rise in violence should be borne in mind in this connection.

Time and time again it has been demonstrated that the conversion of a
political problem in to a law and order problem is never successful in the long
run. Yet the efforts of this government have been to treat political problems as
law and order problems. The fact that the 59th Amendment has been presented
without the kind of national debate that it deserves signifies yet again the
anti-democratic tendencies of the government. The citizens of India should
zealously fight to safeguard their human and democratic rights which are
threatened by this bill. If the government is allowed to go unchallenged on this
score and allowed to define “internal disturbance” any way it chooses, then the
government can also rightfully claim the same privilege with respect to defining
who is a “terrorist”™. The people and workers of Gujarat have realized at their
own cost that the Terrorist Act is not only meant for Punjab but for all kinds of
oppositionist elements in the country as a whole. This should serve as arelevant
object lesson for the Indian people.

The P.U.D.R. protests against the 59th Amendmenl and appeals to the
people of India to be ever vigilant and fight to retain.

(i)  The fundamental right to Life.
‘(i) The democratic right to oppose and express dissent.
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